I. INTRODUCTION
The history of legal transplants can be traced back thousands of years. 1 An early wave of large-scale legal transplants was driven by colonialism. Legal transplants could be viewed as a tool for colonists to control their new settlements. In the post-World War II period, a large number of newly independent states borrowed laws from western countries. To a great extent, such borrowings still reflected the legacy of colonialism. The legal transplants during the colonial and the post-World War II periods tended to be blanket transplants of a certain legal system, which facilitated the formation of legal families. In the late 1980s, the legal reforms of former socialist countries initiated another wave of legal transplants. More recently, global economic integration has become a powerful engine pushing the wave of legal transplants to its apex.
In the era of globalization, legal reforms at the individual state level usually transfer fragments of rules from various legal systems and integrate the fragments into a single law. 2 The concept of legal families that may be deemed a colonial legacy is expected to diminish. A parallel idea to the combination of fragmented rules from different foreign sources into a single law in a national legal reform is the legal standardization or harmonization, particularly in the global finance and trade arena. International governmental, semi-governmental, and non-governmental organizations (NGOs) are the major contributors to legal standardization and harmonization today. At present, there are hard and soft approaches to facilitate that goal. 3 The hard approach is notably illustrated by the legal interactions between the WTO and its members, or between the EU and its Member States. The soft approach can be seen in examples such as OECD Corporate Governance Principles, UNCITRAL Model Law on International Commercial Arbitration, and UNIDROIT Principles of International Commercial Contracts. The impetus behind these projects is to reduce transaction costs for international market participants as well as the hope to improve the institutional environments of receiving countries. The transplanted laws under the standardization or harmonization movement are usually products of international negotiation and conciliation, rather than wholesale adoptions of any particular legal system. For example, the OECD Principles on Corporate Governance contain elements of the Anglo-American shareholder model and the European stakeholder model. States generally play a key role in this transplant process because the standardized rules are made by states at the international level, and the laws usually need to be incorporated into a legal system through legislative processes at the national level. Given that standardized or harmonized laws are usually mixtures of different legal sources, every country, whether developed or developing, subject to these laws may treat them as legal transplants to a certain extent. 4 However, the transplant aspect tends to be more striking for developing countries because they usually have a weak voice in the international lawmaking process and relatively limited development of their legal institutions. Some scholars caution against the possible dangers of overzealous legal standardization and harmonization to developing countries. 5 Professor Katharina Pistor in particular envisions the potentially harmful effects resulting from ignorance of the interdependence of legal rules embedded in a legal system and the adaptation process operated by local law users. 6 According to contemporary legal transplant scholarship, the state (the governmental organs, particularly the legislative branch) is the major conveyor of foreign law, holding the power over whether and how to transplant. The transplanted objects are usually formal law codified in a legal system. The transplant motivations are normally associated with political or governmental functions, such as regulating a new national problem, pursuing foreign policy interests, or gaining governmental legitimacy. 7 A much less noticed phenomenon occurring in the globalization age is that law can be transplanted by non-state actors. Some nonstate actors also play an important transplant role in the legal standardization and harmonization movement. For example, the International Accounting Standards Board (IASB), a non-profit, private sector organization, develops international standards for financial reporting; the International Organization of Securities Commissions (IOSCO), which includes public and private securities regulators, develops international principles of securities regulation. 8 But these non-state actors usually still follow the typical transplant method, which involves government legislation/regulation processes at the national level. This Article discusses another type of legal transplants through private actors: borrowing law through private contacting. Through the channel of contracting, private transactors have been "smuggling" tons of regulatory law across borders for over 5. See, e.g a decade. This phenomenon is rarely detected by the radar of legal transplantation. The purpose of this Article is to direct attention to this specific type of legal transplantation.
International commercial arbitration may be put into this category. Arbitration as a dispute resolution mechanism is increasingly popular with international commercial actors. By virtue of arbitration or through choice of law clauses in private contracts, foreign legal rules that would be otherwise inapplicable may be contractually transmitted in a given dispute. An advantage of arbitration is that it can largely, though not completely, circumvent local legal institutions that are incapable of delivering acceptable adjudicatory outcomes to the contracting parties. 9 This is an important advantage, especially for contracts to be enforced in countries where rule of law is weak or lacking. Professor Inga Markovits names this kind of legal transplantation "the potted transplant": "self-contained organisms that carry their own foundation and substance with them and that, like a houseplant, can be placed anywhere the purchaser desires (and the light is right)." 10 The potted transplant is a form of "private ordering as an alternative to public law reform."' 1 Note that although arbitration law appears neutral in that it gives contracting parties great latitude regarding their choice of procedural and substantive rules, the international arbitration practices between western and nonwestern transactors usually show a tendency toward westernization. This makes the legal transplant feature of international arbitration more prominent in the eyes of nonwestern parties.
This Article proffers another example of legal transplants via private contracting: multinational companies' codes of vendor conduct in their global procurement contracts. Codes of vendor conduct refer to a set of supplier eligibility criteria structured with social and environmental standards established internally by a buyer company itself or externally by NGOs; they are usually accompanied by an internal or external auditing system. Examples of such codes of vendor 9. The reason why it is not a complete circumvention is that if a contracting party does not voluntarily comply with an arbitration award, the other party may seek enforcement by local courts. When the award is to be enforced by local courts, the quality of local legal institutions affects contract enforcement. [Vol. 57 conduct in global supply chains include the Gap Code of Vendor Conduct, Wal-Mart Standards for Vendor Partners, HP Supplier Code of Conduct, and many corporations' procurement policies that refer to standards such as SA8000 or ISO 14001. Although a great body of literature on global labor and environmental governance discusses at length the potential and limitations of such private codes as a transnational and nongovernmental regulatory mechanism, no study has yet looked at the codes from a legal transplant perspective. 1 3 Therefore, a major purpose of this Article is to explain how the private codes in global commerce can be interpreted as a form of legal transplantation through private contracting.
Currently, a large and growing number of multinational companies adopt codes of vendor conduct into their supplier selection requirements. At first glance, the proliferation of such codes running through global supply chains and getting to developing countries may simply be deemed a replication and transmission of business strategies between corporations, which are a result of private economic competition. The typical notion of legal transplantation, which contains sovereignty and legitimacy elements, seems irrelevant to the proliferation of such business practices. But the underlying configuration of business transactions in global supply chains is more complex than that. As this Article shows, multinational companies transform international as well as their home-country laws into concrete legal obligations by contracting with companies in developing countries. Although it is well-known that many business strategies have been turned into contractual obligations, in the eyes of suppliers especially in developing countries, codes of vendor conduct have regulatory features that other business strategies do not possess. From the perspective of these suppliers, the regulatory features of vendor codes derive from the combination of the following arrangements: a contractual obligation of implementing the social and environmental 13 standards that used to be within the sphere of public regulation; the designated contract enforcement mechanisms that are independent from weak legal institutions in many developing countries, and; the sanction of losing business, which is ultimately judged by multinational companies.
The thesis in this Article is that multinational companies, backed by their strong bargaining power, have transmitted a new legal order to developing countries through contracting with local suppliers and that such transmission may be interpreted as a form of legal transplantation. This kind of legal transplantation is different from the usual type in several aspects. First, it is multinational companies (non-state actors) rather than states playing a key role in the transplant process. Multinational companies' strong bargaining power as the source of authority and non-legal institutions as contract enforcement mechanisms make the transplants possible. Second, the vendor codes themselves are not government-mandated laws. Yet, they have an effect of approximately reflecting international law or multinational companies' home-country law or even the already transplanted but poorly enforced law in receiving countries. Third, this kind of transplantation is a response primarily to market demands rather than to political considerations. Economic and social pressures in the multinational companies' home countries are the ultimate forces behind this type of legal transplantation.
When a law is transplanted from one state to another, the viability of the law in the new environment depends on numerous factors external to the quality of the transplanted law itself. Basically, the outcome of a legal transplant can be mutation, withering, or, albeit rarely, unscathed survival. Looking at vendor codes in global supply chains as a form of legal transplantation raises the question of what the results of such legal transplants are. Since vendor codes in global supply chains are mainly implemented at factories in developing countries, this Article takes China, characterized as "the world's factory," as a case study. China provides interesting perspectives on the circumstances under which vendor codes in global supply chains can be easily assimilated into a receiving country and on the extent to which the legal transplants may be regarded as successful in terms of the intended purposes.
As Alan Watson argues, human history is full of works recording the importance of legal transplants in the development of law.
14 Globalization unquestionably makes these works much more conspicuous than ever. The revolution of manufacturing modes in the globalization age has brought about innovations in legal transplant methods. More research is necessary to examine the various kinds of legal transplant methods and to compare their advantages and disad-vantages in different settings. This Article draws attention to these issues which are of increasing importance in the globalization age. Such a study is important and useful for international and national policymakers when making legal reforms.
This Article is arranged as follows: Section I? explains why vendor codes in global supply chains can be interpreted as a form of legal transplantation through private contracting. It considers the transplant motivation, objects, and process. Based on the understanding that vendor codes in global supply chains are legal transplants, Section III takes China, a major receiving country, as a case study to illustrate how the transplanted legal order interacts with the local environments. This Article particularly compares the different results of the imported social and environmental standards, i.e., SA8000 and ISO 14001. Section IV proffers some theoretical contributions to the literature on legal transplantation.
II. THE BASIC STRUCTURE OF VENDOR CODES IN GLOBAL SUPPLY CHAINS AS LEGAL TRANSPLANTS
Although there are a large number of academic studies examining vendor codes in global supply chains, none considers the vendor codes as legal transplants. Therefore, it is important to explain why vendor codes in global procurement contracts square with the concept of legal transplantation through private contracting. To illustrate the structure of the vendor codes as legal transplants through private contacting, this section analyzes the transplant motivation, objects, and process.
A. The Transplant Motivation
Codes of vendor conduct require suppliers to meet certain labor and environmental protection standards in the production process. The labor standards generally include topics concerning child labor, forced labor, health and safety measures in workplaces, freedom of association and right to collective bargaining, discrimination, working hours, and compensation. The environmental standards usually involve hazardous substance management (e.g., safe handling, shipping, storage, recycling, and disposal of hazardous materials), waste management, air emission management, energy efficiency measures, and other pollution prevention requirements.
But why do multinational companies require suppliers to meet labor and environmental standards in the production process? These standards seem irrelevant to the tangible quality of products themselves. The answer to the question has social, economic, and business management aspects.
The social aspect relates to the changes in consumer expectation in developed markets. Prior to globalization, companies only ran a race with domestic competitors who were subject to the same cost basis and regulatory environment. In the globalization age, however, the competition is ruthless, pushing every company to compete regardless of its size, origin, and industry. In order to survive in the competitive global market, companies have adopted new business management methods, one of which is to reshape supply chains for cost reduction. An important aspect of the reshaping is the extension of supply sources from domestic to global, particularly in order to tap into the reservoir of cheap labor and natural resources in developing countries. The supply manufacturers in developing countries that contract with multinational businesses are usually companies that are small when measured on an international scale. These small manufacturers profit from the multinationals' cost-reduction strategy. They make profits not from selling advanced knowledge, but from selling cheap labor and materials. To be competitive and profitable, these suppliers do not pay much attention to labor and environmental protection concerns and sometimes even egregiously violate laws, gaining profits at the expense of workers' health and local environments. Moreover, the regulatory institutions in developing countries are usually incapable, or unwilling because of the national comparative advantage concern, to control these harmful practices. Meanwhile, product competition in developed markets has become so fierce that multinational companies are pressed to squeeze every penny out of their operations, including their supply chains. Therefore, multinational companies do not have strong incentives to consider the production processes of their suppliers in developing countries. Price is their primary, if not only, concern. Workers and environments in developing countries suffer in this unregulated global supply chain. Since the 1990s, a large number of news reports have revealed multinational companies' massive labor exploitation and environmental destruction in developing countries. 15 The revelations of corporate irresponsibility have caused consumers and NGOs in developed markets to boycott the companies and to initiate the movement of corporate social responsibility (CSR). 16 The CSR movement signals that corporations are expected not only to provide goods, services, and employment, but also to undertake social and environmental obligations in proportion to their economic power. branch of the CSR movement. They are a response to social change, and social change has practical economic and business significance.
In economic terms, although outsourcing to suppliers in developing countries where cheap labor and loose regulatory control can reduce certain costs, it does not guarantee reduction in total production costs. In economic parlance, "the costs of production are the sum of transformation costs and transaction costs.
'1 7 Global outsourcing may reduce transformation costs (e.g., labor wages); however, it may also increase transaction costs. The transaction costs including how to control the quality of production processes (including labor and environmental conditions) would be very likely to surge given that the exchanges are between parties in markets with great distance in space, business culture, and institutions. Therefore, it is important to ensure that, for a profitable outsourcing, if there is any increase in transaction costs, such increase would not eliminate the benefits derived from reduction in transformation costs. In business terms, it is a question about supply chain management-how to manage risks in the lengthened supply chains. Since companies do not have direct control over their suppliers' factories, the core mission of supply chain management is to ensure the smooth flow of supply. Price, delivery speed, quality, and reliability are the typical focuses of supply chain management. From a multinational company's standpoint, there are multiple layers of suppliers, from its first-tier suppliers, with which it has direct relationships, to its suppliers' suppliers with which it has no contact at all. Multinational buyers may very well argue that they are incapable of controlling their suppliers, in particular those hidden under the multiple layers of contracting. Ostensibly, the shift of manufacturing to suppliers in developing countries and the invisibility of suppliers may justify shifting labor and environmental protection costs associated with manufacturing processes to the suppliers. This is an important economic reason for multinational buyers to extensively utilize suppliers in developing countries. However, sweatshop practices and adverse environmental impacts hidden in the extended and entangled supply chains and traced back to multinational companies have become increasingly known throughout the world. This has brought a deluge of condemnation by consumers in their major markets. This indicates that supply chain management must obtain not only high quality products with low prices by timely delivery but also do so in a socially and environmentally responsible manner.
In short, multinational companies adopt codes of vendor conduct in their global supply chains because of social and economic pressures in their major markets. Codes of vendor conduct in global supply chains are a tool to satisfy social demands and to control transaction costs and risks arising from socially or environmentally irresponsible conduct by their suppliers. The transplant motivation is driven by multinational companies' enlightened self-interest-responsively to repair their tarnished images, or preventively to maintain customer goodwill. 18 
B. The Transplanted Law
By reviewing codes of vendor conduct in global supply chains, it is easy to find that the contents of such codes usually refer to three categories of legal texts: international law, the multinational company's home-country law, and the supplier's country law. The former two types agree with the notion of legal transplantation. The scope of "international law" in this section includes hard and soft law. The distinction between them lies in whether the law can be enforced by formal legal sanction, though sometimes it may be proper to interpret the relationship between hard and soft law as a spectrum rather than a dichotomy. 19 With regard to social standards, codes of vendor conduct frequently refer to International Labor Organization (ILO) Labor Conventions, the Universal Declaration of Human Rights, and the UN Convention on the Rights of the Child. 20 These international conventions and declarations aim at setting up internationally minimum labor standards. One may argue that vendor codes citing these international laws cannot be treated as legal transplants because many developing countries have already signed and ratified these international laws. This argument is true only to a limited extent. A large number of vendor codes refer to the ILO conventions on hours of work and freedom of association, but these conventions are not ratified by (2003) (describing firms' practice of adopting codes of conduct because they believe that "consumers will penalize them if they do not undertake corrective action" and analyzing firms' cost-benefit calculation of adopting higher labor standards).
19. [Vol. 57 major exporting countries such as Brazil, China, and Thailand. 21 More importantly, signatory states may not actually implement these international conventions at the national level. According to the orthodoxy of international law, these laws have no direct application to corporations and individuals when the state is not a signatory or when the state is a signatory but does not incorporate the respective conventions into domestic law.
2 2 Therefore, when international labor law is incorporated into vendor codes and further transformed into contractual obligations, it can be deemed a direct application of international law to private entities in developing countries. In addition to the reference to the international legal instruments of which states are the addressees, codes of vendor conduct also consult international instruments that target corporations, such as the UN Global Compact. 23 The contents of these standards usually link back to the ILO conventions and UN declarations previously mentioned.
With regard to environmental issues, frequent references include the ISO 14001 Environmental Management System and the EU EcoManagement and Audit Scheme (EMAS). 24 In contrast to the international labor standards dictating substantive requirements, the international environmental instruments referred to in the codes of conduct are procedural rules. They offer standardized environmental management process and auditing principles. Vendor codes in global supply chains therefore transplant the internationally-standardized environmental procedural rules.
Codes of vendor conduct also incorporate multinational companies' home-country laws. When a multinational company adopts a set of universal standards for its worldwide operations, the multinational company's home-country law is an important reference. An explicit example can be seen in the code of vendor conduct of New 21. For example, major developing countries that export labor-intensive products, such as Brazil, China, Thailand, Malaysia, and Vietnam do not ratify Convention 1 (hours of work for industry) and Convention 87 (freedom of association Balance, a U.S.-based branded athletic shoe company. In New Balance's Supplier Code of Conduct, the safety and sanitary conditions of workplaces are measured against the benchmark set by the United States Occupational Safety and Health Administration (OSHA). 25 Nike, a U.S.-based branded sportswear giant, also requires its footwear suppliers to provide indoor air quality equal to or better than the limits established by U.S. OSHA.
6
The standards set forth in codes of vendor conduct may differ from applicable laws in countries where suppliers operate their factories. A typical resolution to the conflict is to choose the stricter standard. 2 7 Therefore, foreign law (including international law and multinational companies' home-country law) adopted by codes of vendor conduct may actually control a given labor or environmental issue.
Note that the transplanted law here is public law and regulatory in nature. Part of the transplanted law involves human rights such as freedom of association and prohibition on forced labor. This is an important point that we should bear in mind, given that business and commercial laws are generally assumed more easily to transplant than human rights law because of the differences in their institutional sensitivity. 28 This nature of the transplanted law may significantly affect transplant outcomes.
C. The Transplant Process

Private Contracting
Codes of vendor conduct are real legal obligations in global supply contracts. Although supply contracts are usually confidential and not accessible to the public, publicly available information, such as corporate statements posted on companies' websites and material contracts filed with SEC, has demonstrated the prevalence of codes of vendor conduct as contractual obligations. Professor Michael Vandenbergh recently conducted a study concerning the pervasiveness of environmental standards in the procurement policies of the ( arguing that "political, social, and cultural factors are more important in determining the patterns of legal migration for constitutional and human rights laws, ideas, and institutions than they are for business, commercial and economic laws, ideas, and institutions").
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[Vol. 57 top ten companies in various sectors as identified by Hoovers, a Dun & Bradstreet affiliate. 29 He found that, based on the policies and statements disclosed by the companies themselves, at least half of the top ten companies in various sectors have imposed some type of environmental requirements on their suppliers. He also found that eleven of the fifty-two supply agreements (21%) filed with the SEC during the fourth quarter of 2001 include environmental requirements for suppliers, and some of the environmental standards imposed are not even required by the environmental law in the suppliers' countries.
According to the information found with the phrases "code of vendor conduct" and "supplier code of conduct" in the LexisNexis SEC EDGARPlus Exhibits database, a number of companies such as Tommy Hilfiger, a premium apparel company, also include labor standards (e.g., SA8000) in the contracts with their suppliers. 30 Hewlett-Packard, a well-known computer equipment company, openly discloses its standard contract concerning HP's code of vendor conduct on its corporate website. The contract is called "the Supplier Social and Environmental Responsibility Agreement," which requires all of its suppliers to sign the agreement and comply with HP's supplier code of conduct. the social and environmental standards in the production process has been a challenging question for global buyers. A prevailing solution by global buyers is to use internal and external auditing systems to enforce the contractual obligations.
An internal audit is conducted by trained employee auditors of a buyer company. There is a trend, however, that global buyers are also using external auditing by specialist auditing firms or NGOs. 33 The typical audit includes three main aspects: a physical inspection (a factory tour); interviews with employees; and a review of records concerning payroll, tax, insurance coverage, and environmental protection processes. 3 4 Whether audits are announced or unannounced depends on different audit purposes and strategies. They are periodically conducted. After the audit, a report and corresponding corrective action plans are produced. The audited supplier would be given some time to correct identified problems.
There is an interesting question why global buyers use internal and external auditing to ensure suppliers' performance of the social and environmental obligations in global procurement contracts. Typically, there are three alternatives to enforce international commercial contracts, including formal procedures (i.e., in courts), informal mechanisms (e.g., reputation, networks, barter), and international arbitration. 35 Based on this understanding, why do multinational companies favor internal and/or external auditing systems over the conventional enforcement mechanisms to enforce the social and environmental terms in supply contracts? This question may also be translated into a general inquiry of why state courts as a legal institution for dispute resolution are avoided and a new extralegal enforcement institution is favored. The point of looking at the relationship between legal and extra-legal contract enforcement mechanisms is not to find systematic superiority of one over the other. Rather, scholars have recognized that each enforcement mechanism has its strengths and weaknesses for different kinds of transactions. 36 (2004) (arguing that "the nature of the underlying transaction will consistently determine 724 [Vol. 57 mechanism in the specific context of codes of vendor conduct in global supply chains; this will reveal the comparative advantages of using auditing systems. Courts are not a favored enforcement institution because they have intrinsic and extrinsic limitations in the specific context of enforcing vendor codes. Although codes of vendor conduct adopted by multinational companies bear much resemblance to each other, the social and environmental standards are very industry-or even firmspecific. 37 They vary depending on types of products, production procedures, and locations of factories. To determine whether a supplier's measures meet the standards set forth in the vendor code requires professional knowledge and experience. The standards in the vendor codes are more like regulations administered by labor and environmental agencies, which are somewhat outside courts' expertise. Moreover, disputes in courts over irresponsible outsourcing may attract public attention, and global buyers cannot easily disconnect themselves from the irresponsibility label attached by the public. This certainly spells trouble for their businesses. Global buyers prefer a way that they can retain confidentiality of production processes and have a chance to correct the problem before it becomes exposed to the public. Besides these inherent limitations, courts may not be available or reliable in many developing countries where suppliers mainly locate.
Global buyers may also turn to reputation to enforce the social and environmental standards in supply contracts. However, reputation as a contract enforcement mechanism is effective only under certain conditions. 38 For example, reputation can work only where transactors can communicate the information accurately and inexpensively to other transactors in the business circle. 3 9 Most of the pertinent scholarship builds on examples where certain ethnic ties, closely knit communities, and trade associations in certain industries facilitate the transmission of reputation information; such mechanisms are usually constrained by geography. 40 
comprise different ethnic groups, languages, and business cultures. Also, reputation works well only when transactors have reputation at stake. Some small suppliers in developing countries may not take reputation seriously because the expectation of ongoing business relationships may be diminished by uncertainties in macroeconomic, political, and legal environments. Thus, reputation is a possible but not a sufficient enforcement mechanism in the specific content of vendor codes in global supply chains.
Arbitration seems to be a suitable enforcement mechanism for vendor codes in the supply chains given that it offers confidentiality, specialized substantive and procedural rules, and expert decisionmakers. But arbitration involves situations where a dispute has already occurred. In other words, it is a remedial mechanism. Implementation of vendor codes, however, does not only have a remedial dimension but a preventive one. Since NGOs and media have shown their ability to peek into global buyers' supply factories, global buyers do not want to risk their reputation by solving problems ex post facto. In this regard, the typical arbitration model does not satisfy the prevention demand. To be sure, that does not mean arbitration plays no role in this transplant process. For example, when a buyer requires a supplier to be certified under SA8000 or ISO 14001 by an auditing firm, there is a contractual relationship between the audited party (usually a supplier) and the auditing firm. Disputes between the audited and the auditor concerning how to interpret and implement the contractual terms (including performance and auditing standards/measures) may still be subject to arbitration.
4 1 But this is a derivative question. This Article focuses on how to enforce vendor codes between a buyer and a supplier.
Thus, neither courts, nor reputation, nor arbitration provides a timely, proactive, and preventive solution to the compliance problem. Global buyers, therefore, resort to a tailored enforcement mechanism-internal and external auditing. Such auditing offers confidentiality, proactive monitoring, and preventive measures. [Vol. 57
Internal and external auditing keeps production processes confidential and avoids unfavorable and uncontrollable exposure to the public. The information produced in internal auditing is not publicly accessible because the auditing process is conducted by the employees of a buyer for internal use. Unless the law mandates disclosure, the buyer can decide whether and how to disclose the information to the public, though the discretion has been challenged in recent years by the rising transparency demand from consumers and NGOs. For external auditing where a buyer uses outsiders, still only limited information is disclosed to the public. For example, when a company uses an auditing firm to ensure social and environmental performance, the auditing firm cannot disclose confidential information acquired in the audit without the consent of the audited. 42 Even NGOs that provide accreditation and/or certification services such as Worldwide Responsible Apparel Production (WRAP), Social Accountability International (SAI), and the member organizations of Standardization Organization International (ISO) disclose information only about applicant factories that pass audits but not those that fail. 43 From the global buyers' view, such confidential treatment helps to correct the enforcement problem without paying a reputational price. In addition, internal and external auditing is conducted periodically and sometimes with no advance notice to suppliers. Periodic auditing and unannounced investigation are important for proactive and preventive purposes. This is because labor and environmental conditions can vary from moment to moment and may be temporarily fixed if a specific date for investigation is known in advance.
Finally, besides the comparative advantages of auditing, the role of external auditing in particular helps the operation of reputation as contract enforcement in the global market. The external auditing services providers, including auditing firms and NGOs, may be deemed reputation intermediaries facilitating the collection, verification, and dissemination of reputation information about suppliers' social and environmental performance to global buyers. 43. The list of certified facilities released by WRAP can be found at http://www. wrapapparel.org/; WRAP even contains a statement: "We keep all information supplied by participating factories confidential unless instructed otherwise. Therefore, the list generated below contains only those factories that have provided express authorization to be mentioned. As such, not all WRAP certified factories in this country may be included." The list of certified factories released by SAI can be found at http:// www.sa-intl.org/. ISO itself does not retain a list of certified facilities; it is the concern of organizations in each member country to provide such information. For example, China Quality Certification Center maintains a database to search certified facilities and check the validity of ISO 9000 and ISO 140000 certifications issued in China. 
Imbalance of Power
In the transplant process, it is important to consider the relationship between the donors (multinational companies/global buyers based in developed countries) and the receivers (suppliers, particularly in developing countries). Based on the assumption that a contract is a result of negotiation, what are the dynamics in the negotiation process? In order to protect their corporate images, multinational companies require suppliers to comply with codes of vendor conduct. If the implementation of vendor codes is a gain without cost for both parties, there is no question that both sides (buyers and suppliers) would agree to incorporate the codes into contracts without any bitter discussion. Implementation of such codes, however, entails a non-negligible increase in production costs. For example, enhanced standards in wages, working hours, and working conditions would certainly raise production costs. Therefore, whether to adopt social and environmental standards into contracts and who should be responsible for the implementation are contested between buyers and suppliers, as these questions involve allocation of costs and benefits between the parties.
Power is an important factor influencing the outcome of the battle. As recognized in the business and sociological literature, power is an influential factor in defining the inter-firm relationships in supply chains. 45 These structures are rarely balanced and may vary in different types of supply chains. Suppliers in developing countries usually have weaker bargaining power than multinational companies based in developed countries. This is particularly true for suppliers in apparel, footwear, toy, and other industries, in which codes of vendor conduct are very common. These industries are classic examples of buyer-driven commodity chains. "Buyer-driven commodity chains refer to those industries in which large retailers, branded marketers, and branded manufacturers play the pivotal roles in setting up de- centralized production networks in a variety of exporting countries," particularly developing counties. 46 Profits in the buyer-driven chains are gained from the "unique combination of high value research, design, sales, marketing and financial services that allow the retailers, branded marketers and branded manufacturers to act as strategic brokers in linking overseas factories with evolving product niches in the main consumer markets." 47 With the power to shape consumer demand in markets through the use of brand names and strategic networks, the buyers (retailers, branded marketers, and branded manufacturers) have leverage in price bargaining with suppliers 48 and in setting business conditions (e.g., vendor codes) with suppliers in developing countries. Although a global buyer with strong bargaining power may have good reasons to forgo the use of power and share gains from a cooperative relationship with its suppliers, practical experience in developing countries suggests that global buyers in buyer-driven commodity chains tend to maximize their bargaining power over suppliers when inserting codes of vendor conduct in supply relationships. 47. See id. As opposed to buyer-driven commodity chains, producer-driven commodity chains refer to "those in which large, usually transnational, manufacturers play the central roles in coordinating production networks." The typical example of producer-driven commodity chains is the automobile industry. Profits in the producer commodity chain are gained from "scale, volume and technological advances."
48. transplants whose acceptance is motivated by the desire to please foreign states, individuals or entities-whether in acquiescence to their demands, or to take advantage of opportunities and enticements that they offer-many different situations involve this type." 5 1 Under the externally-dictated transplant, the degree of the external pressure affects the extent of acceptance in the receiving country. The transplanted law is doomed to be abandoned as soon as the external pressure disappears, unless the law has been internalized by the receiving country. 5 2 The following section examines how a receiving country (society) reacts to the externally-dictated transplant.
III. THE TRANSPLANT EFFECTS: CHINA AS A CASE STUDY
What are the effects of such transplants on the receiving country (or society)? This section examines two examples of social and environmental standards that are usually mentioned in multinational companies' codes of vendor conduct: SA8000 and ISO 14001. The two standards are representative because of their worldwide applicability and popularity. They produce different outcomes after being transported by multinational companies to China. The China case study also indicates the potential and limitations of legal transplants through private contracting.
A. Socially Responsible Production Standards: SA8000
SA8000 is a set of auditable labor standards established by the Council on Economic Priorities Accreditation Association (CEPAA) in 1997 and now administered by SAI. SA8000 addresses compliance with national law, International Labor Organization Conventions, the UN's Universal Declaration of Human Rights, and the Convention of the Rights of the Child. 5 3 To measure a company's labor protection performance, SA8000 provides criteria for nine areas including child labor, forced labor, health and safety, freedom of association and rights to collective bargaining, discrimination, discipline, working hours, compensation, and management systems. To be certified under SA8000, a facility must first conduct a preliminary internal assessment of compliance with SA8000 and make any changes to conditions and policies required by the standard. Then an auditing company accredited by the SAI conducts an initial assessment and provides corrective action requests for the applicant facility. After making changes in accordance with the corrective action requests, the facility contacts the auditing company to arrange a full certification audit. If it passes the audit, the facility will be certified. Surveillance audits periodically occur thereafter. obtaining a SA8000 certification can be categorized into two types: the certification fees and the corrective/compliance costs. As to the corrective/compliance costs, the amount can vary from facility to facility depending on factors such as the degree of non-compliance and the number of workers.
As of March 31, 2008, China ranked as the third largest country in terms of the number of SA8000-certified facilities and the second largest country in terms of the number of workers covered under the standard. 5 4 The growth of SA8000 in China is attributable to the external pressure from foreign buyers. 55 I have discussed elsewhere in great detail the SA8000 development in China so that a short summary may suffice here. 5 6 Briefly speaking, the Chinese government and suppliers generally resist SA8000. They suspect that the ulterior motive of SA8000 and similar standards is to undercut developing countries' competitiveness by raising their labor costs. Moreover, the chaotic certification market in China makes Chinese suppliers believe that SA8000 is an extortion scheme, paying off auditors in exchange for a responsible production label. Also, they charge that SA8000 and other similar standards ignore the reality that most of the indigenous companies are still in early stages of development and accumulation of capital. During this stage, many companies lack the resources for labor protection. Finally, and most importantly, global buyers refuse to bear the costs of improving labor conditions, which places suppliers in developing countries in a very difficult economic situation.
As Professor Jonathan Miller argues, in an externally-dictated transplant, the receiving party would focus in particular on the costs and benefits of compliance and noncompliance. 57 The development of SA8000 and other similar standards in China in recent years is consistent with this theory. Since global buyers with strong bargaining power condition business on implementation of vendor codes, in order to obtain business, suppliers accept the condition. However, it is very difficult for suppliers to faithfully implement the codes because their implementation (in particular wages, work hours, insurance, and Mor bver, as Professor Miller notes, when a transplant is driven by foreign pressure, it may produce an unintended or counterproductive response from the receiving country, and such a response may depend on political and cultural factors prevailing there. 6 1 The development of SA8000 and similar standards in China offers a concrete example. Some Chinese suppliers have taken unanticipated measures to respond to the legal transplant by global buyers. Since Chinese suppliers individually cannot reject the import of vendor codes by their foreign buyers, some suppliers in the textile and apparel industries, where foreign vendor codes are common, have tried to gain leverage against foreign vendor codes by forming associations and developing their own standards. A prominent example is CSC9000T, which was developed by the China National and Textile and Apparel Council and other representatives of Chinese corporations. 6 2 CSC9000T is a social management system. It sets forth objectives in the areas of management systems, employment contracts, child workers, forced or compulsory labor, working hours, wages and welfare, trade unions and collective bargaining, discrimination, harassment and abuse, and occupational health and safety.
At first glance, CSC9000T looks very similar to SA8000. Yet, CSC9000T is not a set of standards designed for certification. It builds on a model in which third-party evaluation organizations evaluate the suppliers' social performance and give advice on how to improve it. Therefore, CSC9000T takes a much softer approach than SA8000. The standards set forth in CSC9000T are long-term goals 58 but do not require immediate compliance. The Chinese suppliers further soften the stiffness of social performance by maintaining control over the whole evaluation process. This process is controlled by the Responsible Supply Chain Association (RSCA) whose members are essentially the very companies that are subject to the evaluation process. Given the softness of CSC9000T, western buyers and NGOs may suspect that CSC9000T is merely a contrivance to forge a responsible production label for Chinese suppliers rather than a genuine device to protect labor rights. While it may be too early to tell the true motive behind CSC9000T, based on the 2006 CSC9000T Annual Report, it seems that CSC9000T may herald a Chinese way of implementing socially responsible standards. 6 3 The Annual Report discloses the identity of ten companies that participated in the experimental program under CSC9000T. It also discloses the preliminary evaluation results, showing serious and prevalent violations of minimum wages, working hours, and health protection. Such a disclosure may weaken the suspicion of deception. It also addresses in particular the harmonious and cooperative interaction between the evaluated companies and the evaluators during the evaluation process, the importance of training and technical support, and the flexibility of correcting problems with different urgency levels. Although CSC9000T uses so-called "third party evaluation organizations," it does not stress the independent or adversarial dimension that is typically associated with a third-party auditor. Rather, according to the Report, it is the "cooperative and harmonious" relationship between the CSC9000T evaluators and the evaluated companies that inspires corporate commitment to labor rights improvement. 6 4 The emphasis on such a cooperative and harmonious relationship may have its root in the Chinese cultural preference for non-adversarial mechanisms such as mediation and conciliatory negotiation to resolve disputes, 65 but it also strongly reflects the cross-country finding that capacity-building assistance to suppliers in developing countries is an important complement to adversarial monitoring for effective implementation of socially responsible production. 6 6 In short, faced with SA8000 and similar standards imposed by global buyers, Chinese suppliers are trying to find their own way to strike a balance between satisfactory working conditions and cruel business reality.
B. Environmentally Responsible Production Standards: ISO 14001
ISO 14001 is a set of environmental management standards developed by the ISO.67 IS014001 was first published in 1996 and revised in 2004. ISO 14001 is a management tool for an organization to control the impact of its activities, products, or services on the natural environment. The environmental management system under ISO 14001 is process-focused rather than substance-oriented. As a result, an organization in compliance with ISO 14001 does not itself guarantee environmentally responsible performance. Still, IS014001 accompanied by auditing mechanisms provides an important tool for a firm that wants to demonstrate its commitment to environmental protection.
As of December 2006, China ranked as the second largest country in the number of IS014001 certificates. 6 8 Empirical studies have shown that multinational companies' procurement policies presses Chinese suppliers to be certified under ISO 14001.69 Foreign pressure, however, is not a sufficient account of the rapid growth of ISO 14001 in China because implementation of SA8000 is also encouraged by foreign buyers but has so far received limited acceptance. 70 In contrast to the SA8000's difficult acclimatization to Chinese society, ISO 14001 enjoys relatively easy acceptance in China. These different fates can be attributed to four factors: the content of the standard, the standard setting process, the goal of the standard, and the local policy in China.
As to the content, SA8000 is a set of substantive standards, while ISO 14001 is a set of management process standards. Compared with the rigidity of substantive standards, the process-oriented feature offers flexibility for different business entities at different development stages in different regulatory environments. 71 This flexibility allows them to take local circumstances into account and thus reduces irritation. But it may also indicate that suppliers have more authorized discretion in maneuvering environmental performance without incurring the charge of "falsification."
As to the standard setting process, ISO 14001 is produced through international negotiation. ISO is composed of national standardization institutes from 157 countries, comprising of one member per country. 7 2 Each member body is represented by the most representative standardization institution in its country. The representative institution may be in the public or private sector. The representative institution of China has always been part of the government. 73 China has participated in the ISO 14001 standard-setting process since the very beginning. 74 This participation may tone down the sharp foreign image of the standard. In contrast, the socially responsible production standards are currently developed either by western organizations or companies without substantial input from developing countries in which the standards are actually implemented. This also implies the great potential of ISO 26000, a new set of socially responsible production standards that will be completed in 2010 by the ISO.
7 5 The participants in the ISO 26000 standard-setting process include not only developed but also many developing countries such as China. However, ISO 26000 will only be a set of guidelines rather than certifiable standards. The guideline model limits the potential of ISO 26000, but it also reflects the actual disagreement on labor standards among countries that bring their local concerns into the negotiation.
With regard to its goal, ISO 14001 is designed with a view to facilitate trade and remove non-trade barriers. 76 The WTO has affirmed the link between trade and environment and recognized that each member country has the right to take measures for environmental protection so long as they are not arbitrary and discriminatory. 77 Therefore, when countries have conditioned import on diverse environmental standards, which may create compliance difficulties for international traders, ISO 14001 can be seen as a mechanism to coordinate conflicting environmental requirements and international trade. However, SA8000 does not share the same background. The trade and labor protection linkage has been hotly debated in recent years and decisively thrown out of the Doha negotiation agenda. 76. ISO/TC207, the technical committee for ISO 14000 of the ISO, declares that "ISO/TC 207's vision is the worldwide acceptance and use of the ISO 14000 series of standards which will provide an effective means to improve the environmental performance of organizations and their products, facilitate world trade and ultimately contribute to sustainable development" and "TC 207 has tried to create a positive mechanism for improving trade, while encouraging improvements in environmental performance. Its challenge now is to help ensure that the standards are used as intended, and not as a barrier to trade." See http://www.tc207.org/about207.asp#back ground and http://www.tc207.org/faq.asp?Question=15 (last visited May 4, 2007). ISO has also reached an agreement with WTO with the common goal of promoting a free and fair global trading system, in which standardizing bodies subject to the agreement are required to develop standards based on the Code of Good Practice for the Preparation in the WTO's Agreement on Technical Barriers to Trade (TBT) and follow certain notice procedures. See ISO, ISO and Trade, at http://www.iso.org/iso/en/about iso/introduction/index.html#eight (last visited May 4, 2007).
77. At the end of Uruguay Round in 1994, trade ministers from participating countries created Trade and Environmental Committee, bringing the environmental and sustainable issues into the mainstream of the WTO. The Doha negotiation round also has included environmental issues such as the coordination between the WTO and multilateral environmental agreements. See also the prominent "Shrimp-Turtle" case, in which the Appellate Body affirmed countries have the right to take trade actions to protect environments so long as certain requirements, such as non-discrimination, are met. See Appellate Body Report, United States-Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (Oct. 12, 1998).
78. This means that trade-labor barriers imposed by governments are hard to defend under the scrutiny of international trade law. SA8000 itself seems to be a trade barrier when adopted by multinational companies in supply chains.
The governmental policy in China also gives a profound account of the different acceptability of ISO 14001 on the one hand and SA8000 on the other by Chinese suppliers. ISO 14001 has been transformed into its national legal system and into concrete measures. The State Environmental Protection Administration of China (SEPA) started to implement ISO 14001 in several cities in 1996. In 1997, the SEPA instituted the China Steering Committee for Environmental Management System Certification (CSCEC) to formally construct the implementation platform for ISO 14001 in China.
7 9 The responsibilities of CSCEC include administering consultation, certification, and training. The SEPA also had approved thirty-two National Model Areas for ISO 14001 by the end of January 2007.80 Furthermore, the SEPA has formalized the establishment procedure of National Model Areas for ISO 14001 to systematically promote ISO 14001.81 The Chinese government's support is particularly helpful to create a policy climate that is friendly to ISO 14001. In such a climate, Chinese suppliers do not have a strong position to argue that ISO 14001 is an unreasonable burden imposed by powerful global buyers. In fact, the promotion of ISO 14001 is a domestic state policy in China. Even if Chinese suppliers are not really willing to accept ISO 14001, their complaint would be suppressed in such a political climate.
C. Evaluation
It is difficult to claim that vendor codes in global supply chains are successful legal transplants in China if success is measured by the gap between the law in contracts and the law in implementation. But the impact of a legal transplant may be an issue much broader In the 1996 Singapore Ministerial Declaration, the WTO rejected the use of labor standards for protectionist purposes and believed the competent organization for labor issues should be ILO. than the question concerning the implementation/compliance degree of the transplanted law itself. In fact, the proliferation of vendor codes in global supply chains creates an opportunity for Chinese policymakers to reconsider the role of corporations in economic development. In other words, legal transplants via private contracting help some changes in government policy, which in turn affects the acceptability of the privately transplanted law.
For years, Chinese scholars and policymakers have debated the reasonableness of vendor codes in global supply chains and the rationality of CSR, the core idea underlying the vendor codes. The Chinese literature on CSR topics has grown noticeably in the recent few years, and it generally assumes vendor codes in global supply chain trigger the CSR discussion in China. 8 2 The idea of CSR imported in the vendor codes helps to create a focus of the discussion. The debate has very recently settled on accepting the idea of CSR and of responsible production standards, though with some qualifications as shown below. The discussion has also resulted in some important legal reforms. The leading example can be seen in the recently revised Chinese Company Law, which took effect on January 1, 2006. The law clearly requires Chinese companies to "undertake social responsibility" in the course of business. The SASAC also intends to encourage the Chinese state-owned enterprises to set CSR examples for all Chinese companies to follow suit. 8 7 It declared that the Guide Opinion is consistent with international standards but also compatible with the national and organizational reality in China. 8 8 The Guide Opinion lays out the basic contents of CSR in China requiring the companies to fulfill a long list of requirements: comply with the law; improve product quality; reduce emission and waste; provide safe, healthy, and clean working conditions and living environments for workers, and; protect workers' legal rights (such as signing and implementing employment contracts, launching pay-raise mechanisms, paying the full amount of social insurance in a timely manner, strengthening employee training, and avoiding discrimination, etc.). It also suggests that the companies establish CSR management and reporting systems. Partly because of SASAC's promotion, some important Chinese state-owned enterprises have already engaged in CSR reporting. 8 9 All of these measures are consistent with vendor codes in global supply chains. This is not to say that China fully accepts CSR as generally understood in western countries. The SASAC explicitly refers to the UN Global Compact, which requires companies to "support and respect the protection of internationally proclaimed human rights; and make sure they are not complicit in human rights abuses," while the Guide Opinion implicitly excludes human rights issues from the Chinese CSR agenda. The exclusion of human rights may be one of the SASAC's so-called "CSR with Chinese characteristics." In short, the Chinese government accepts the labor and environmental aspects of CSR and vendor codes, but it rejects the human rights aspect. In a political climate where human rights issues are strictly controlled by the government, it is no surprise to find that no Chinese private CSR initiatives (e.g., CSC 9000T and the Social Responsibility China has multiple motives for adopting the Chinese version of CSR. As some Chinese commentators advocate, adopting specifically Chinese CSR standards can prevent SA8000 or other similar western standards from becoming universal. 9 1 In other words, the construction of Chinese CSR standards can be a defense against the imposition of western norms.
The reason behind adopting CSR standards in China is not simply that global buyers require them but also, and probably more importantly, the Chinese government's domestic economic and political interests in adopting the modified version of CSR. The Chinese government has recognized that the labor-exploitation and environment-pollution production model has reached a bottleneck in economic development so that a redirection of macroeconomic development strategy is necessary. The Chinese government has recently employed an array of tax measures and export regulations to force companies to move up the value chain, from low-skilled and laborintensive to high-skilled and technology-intensive work. For example, it has taken tough measures on labor-intensive and low-technology manufacturers in export processing zones, including export restrictions on nearly 2000 kinds of labor-intensive/low-technology products, substantial increases in tax rates, and elimination of other regulatory exemptions. 9 2 These measures have caused a large wave of shutdowns or relocations of companies in the economically developed areas (e.g., the Pearl River Delta), according to scores of major Chinese news reports. CSR and vendor codes are consistent with the new economic development policy, helping to purge companies that cannot meet good social and environmental performance.
Moreover, in the past few years, domestic social and environmental problems have become serious and even resulted in social unrest, which may eventually threaten the Chinese Communist Party's ruling authority. In October 2006, the Sixth General Meeting of the Sixteenth Central Commission of the Chinese Communist Party made an important declaration that "building a harmonious society" industry, textiles, building materials, non-ferrous metals, electricity, and mining industries. [Vol. 57 is a long-term goal of Chinese socialism. According to the declaration, there are many existing problems that can cause conflicts and damage social harmony, mainly including inequality in regional development, population pressure and environmental pollution, unemployment, income inequality, and low accessibility and low quality of health care and social security. The declaration also makes clear that solving these problems is currently the principal agenda of the Chinese Communist Party. CSR and vendor codes in fact address many of these problems. In this regard, the Chinese government's adoption of CSR and vendor codes is a measure to implement this newly-minted political ideology ("social harmony") in China.
In summary, vendor codes in global supply chains have caused two transplant results in China. First, they have made some Chinese companies improve their social and environmental performance, although many Chinese suppliers are still struggling to honestly implement the codes. The gap between the law in contracts and the law in practice seems still large. Second, the code proliferation in global supply chains has successfully triggered policy discussion in China, facilitating some changes in government policy. In other words, the bottom-up legal transplant has brought about top-down CSR measures in China that are an important factor influencing the acceptability of the transplanted law through private contracting.
IV. THEORETICAL DISCUSSION AND FUTURE RESEARCH
The existing legal transplant literature generally focuses on relocation of law across jurisdictions through governmental channels (e.g., legislatures or courts). This Article has directed attention to a generally ignored phenomenon: law can also be transplanted through contracting between private parties. Arbitration clauses and codes of vendor conduct in global commercial contracts are great examples. The transplanted law in private contracting may include not only private law but also, more importantly, public law (e.g., human rights, labor, and environmental law).
Given that there are alternative ways of legal transplantation, future research might focus on the differences between legal transplants via governmental and private channels and on the comparative advantages of each channel in a given context. Let us here consider some possible advantages of legal transplants through private contracting.
First, sometimes it may be easier to transplant through private contracting than through governmental legislation because it may avoid political or bureaucratic obstacles. It may be easier for two business parties to reach an agreement than for a large number of political representatives to reach a consensus. Second, legal transplants through private contracting can be a potential bottom-up approach of legal reform. For example, since some types of law, such as human rights, are politically-sensitive, some governments may not be willing to transplant because it may threaten their political power. But when a transplant is attached to a lucrative commercial transaction, private actors may be well-motivated to transplant the law despite its political implications. For private parties, business interests in everyday life are usually far more important than political ideology enshrined in the political forum. Third, legal transplants through private contracting may be more likely to take real effect because private actors in a real business world may know better what transplants fit their needs and to what extent they would be effective. When a party to the contract fails to implement the transplanted law, the other party who is negatively affected by the implementation gap may have strong incentives to quickly correct the problem through renegotiation or other remedial measures. For example, when Gap and Nike were publicly criticized for their suppliers' labor exploitation practices in developing countries, these companies quickly intensified monitoring their suppliers to ensure compliance with the transplanted law and therefore to protect their corporate images.
But the possible advantages of legal transplants through private contracting also imply important risks. For example, although legal transplants through private contracting may avoid inefficient political discussions, they also raise accountability concerns. When a legal transplant is through governmental legislation, different interested parties have a chance in the legislative process to air their views, at least theoretically and in democratic countries. The legislative process may serve as a filter to control the suitability of the transplanted law. The legislative body is held accountable for the result of the transplant. When a legal transplant occurs through the judiciary, the courts assume responsibility for the result. The quality and suitability of the transplanted law may be assured by the appeal system. But who is held accountable for the transplant effect when it is the result of private contracting? Does the private contracting process offer comparable deliberation and quality control? This is a particularly acute issue when the transplanted law is regulatory in nature and has an impact on the interests of third parties who probably do not have a chance to air their opinions in the contracting process. In the example of vendor codes in global supply chains, the greatest beneficiaries of the legal transplants are the workers at the factory and the local communities around the factory. But worker and local community participation in the contracting process is usually none or at best minimal.
9 3 Multinational companies are pressured by their major 93 . The lack of participation by workers and local communities in developing countries has been criticized by NGOs. Therefore, more and more multinational companies now begin to take a so-called "stakeholder dialogues" approach to bring the [Vol. 57 markets, mainly in developed countries, to maintain a reputation of responsibility, but they are also pushed by the same markets to offer competitive prices. Since suppliers with relatively weak bargaining power have a narrow profit margin, some of them will falsify labor and environmental records to protect their profits. This, in turn, will undercut the function of the transplanted law, i.e., the protection of workers and environments in the production process. In other words, the legal transplant through private contracting is extremely vulnerable to the economic interests of the contracting parties. When these economic interests do not support the transplanted law, the transplant may be quickly eliminated from the contract, even though the legal transplant can bring crucial benefits to non-contracting parties (e.g., workers). Although there is a possibility that non-contracting parties who have interests in the contract may make claims as "intended third-party beneficiaries" to protect their interests, the WalMart and GUESS? cases suggest that non-contracting parties stand little chance to succeed in this regard. 9 4 It is not uncommon that supply contracts even include a "no third-party beneficiaries" clause to prevent non-contracting parties from making such a claim to begin with. All this raises serious questions about the reliability of a legal transplant attached to a private commercial contract as an alternative to public legal reform. Also, legal transplants through private contracting may be much less transparent than transplants through legislative or judicial processes. Contracts between private entities are usually confidential. In the vendor code example, the details of the transplanted law (i.e., the implementation details of vendor codes) are usually confidential and not released to the public. In this fashion, commercial/ trade secrets may be a barrier to transparency.
It is also important to consider the role of lawyers in the contracting process. The major, if not the only, legal experts in the process are lawyers representing the contracting parties. Do these stakeholders in the discussion process. But the process is still mainly controlled by multinational companies and western NGOs.
94. In Aug. 1996, a group of workers filed a law suit against GuEss? for violations of minimum wages and work hours. One of the workers' claims was based on the theory of intended third-party beneficiaries. But GuEss? urged workers in the contracting shops to waive their rights to participate in the lawsuit. See ESBENSHADE, supra note 34, at 2. On Sept. 3, 2005, a group of Bangladeshi, Chinese, Indonesian, Nicaraguan, and Swazilander workers also launched a suit against Wal-Mart for alleged violations of Wal-Mart's vendor code, based on the theory of intended thirdparty beneficiaries. But the court dismissed the plaintiffs claim based on the reasons that third-party beneficiaries can only enforce a contract against the promisor, which is the suppliers, not Wal-Mart in this case, and Wal-Mart has the right-not the obligation-to inspect the factories. Moreover, when making claims across borders, the plaintiff in developing countries may also confront the problems such as forum non conueniens and failure of showing exhaustion of remedies in the plaintiffs home country.
lawyers consider the local circumstances on a case-by-case basis, or do they just copy and paste standard contracts? To find an answer requires further research. But at least in the case of vendor codes, the latter alternative seems to be more likely.
Besides the accountability and quality concerns, legal transplants through private contracting also raise efficiency concerns from a legal reform perspective. The transplanted law in private contracting usually applies to a limited number of parties-Nike's code of conduct only applies to Nike's suppliers. To effectuate a legal reform in a jurisdiction (e.g., setting up safety standards in workplaces in China) would require numerous negotiations and contracts among a large number of private parties. In addition, a private legal transplant initiator is unlikely to reach all entities that should be subject to the transplanted law; it is impossible, and does not make any sense, for Nike to contract with all manufacturers in China. But the coexistence of many private initiators to transplant a certain kind of law through contracting involves the risk of inconsistency, unless there is coordination between them. For example, although many multinational companies have adopted vendor codes referring to the same international law, their codes still vary greatly in detail. Legal transplants through private contracting therefore may create multiple, and conflicting, legal orders concerning the same issue in the same jurisdiction. While this is not necessarily bad, as multiple orders may reflect the need for flexibility-different companies may just need different standards-it is a reason for concern and caution. It shows that legal transplants through private contracting may not be an efficient way to carry out a large-scale legal reform.
Still, legal transplants through private contracting may play an experimental role in the legal reform process. A legal transplant through private contracting can test on a small scale whether the transplanted law is compatible with the institutional environments of a receiving country and allow quick modifications through renegotiation. If the experimentation succeeds, a legal transplant through private contracting may be upgraded to a legal transplant through legislation, and based on the information gained by the experiment, it may be easier for the government in the receiving country to choose a transplant that is compatible with the local environment.
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